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Departmental Co-operation in State Government. By Albert 
R. Ellingwood. New York, The Macmillan Company, 1918. — 
300 pp. 

If only the United States Supreme Court had found that the 
judicial power with which it is vested includes the authority to render 
advisory opinions, we might now be relieved of the necessity of look- 
ing to writers in the New York Times for the settlement of the ques- 
tion whether the Constitution permits the president to attend peace 
conferences in foreign parts, with the resulting uncertainties when 
the opinions of these self -constituted advisors are not made the basis 
of official action. But long ago the Supreme Court feared to tread 
where others have since rushed in. In 1793, when President Wash- 
ington, through Jefferson as secretary of state, asked the judges 
" whether the public may with propriety be availed of their advice " 
on certain questions growing out of the treaty relations with France, 
it was replied that " considering themselves merely as constituting a 
legal tribunal for the decision of controversies brought before them 
in legal form, these gentlemen deem it improper to enter the field of 
politics, by declaring their opinions on questions not growing out of 
the case before them." No answers, therefore, were returned to the 
twenty-nine questions propounded. According to the late Professor 
Thayer, " it was perhaps fortunate for the judges and their succes- 
sors that the questions then proposed came in so formidable a shape 
as they did " ; for, he adds, " had they been brief and easily answered 
the Court might, not improbably, have slipped into the adoption of 
a precedent that would have engrafted the English usage upon our 
national system." 

Had a similar attitude guided the actions of the judges and the 
constitution-makers of all our states, Mr. Ellingwood would have 
found it as difficult, or as easy, to write the work under review as the 
authors of those mythical treatises on snakes in Ireland and on the 
functions of the spleen are supposed to find their hypothetical tasks. 
For, little as one might suspect from the title, Departmental Co- 
operation in State Governments deals almost exclusively with ad- 
visory opinions furnished by judges to legislatures and members of 
executive departments. One brief chapter on " Other Forms of 
Judicial Influence" recounts the provisions in state constitutions 
vesting a veto power in a council of revision composed of members 
of the judiciary, or requiring periodic reports from the judges on the 
defects or omissions in the laws, with suggestions for appropriate cor- 



No. 4] REVIEWS 591 

rective legislation. But " an investigation of the working of these 
devices," says the author, " is not within the scope of this work " 
(page 242) . This self-restraint deprives Mr. Ellingwood of his only 
excuse for not so naming his book as to make clear that it deals with 
advisory opinions and with little else. 

Within the field which he has chosen, however, the author has done 
a commendable piece of work. The first third of the book outlines 
succinctly but with sufficient fulness the history of the adoption of 
the device of securing opinions from judges in advance of legislative 
or executive action on the matters inquired about. The classification 
by jurisdictions facilitates ready reference to material which stu- 
dents of state government are most apt to be seeking. In Massachu- 
setts, New Hampshire, Maine, Rhode Island, Missouri, Florida, 
Colorado and South Dakota the practice of advisory opinions rests on 
constitutional provisions. In twelve other states the question has 
arisen whether judges may give advice to other departments without 
express authorization in the constitution. Only in Minnesota and 
Ohio have the judges consistently refused to answer. As to the other 
ten states, Mr. Ellingwood summarizes his investigations by saying 
that " there is a pronounced tendency in recent years for the courts 
to put a stop to the giving of extra-judicial advice where it is not 
required by the constitution" (page 78). Most of the precedents 
which seem to sanction the practice " are of remote date, and many of 
them have been expressly repudiated" (ibid.). To the repudiations 
enumerated by the author must now be added In re Workmen's Com- 
pensation Fund, 224 N. Y. 13, decided last May, in which the New 
York Court of Appeals declared unanimously that it was no part of 
the judicial function to do more than determine controversies between 
litigants. The opinion was obiter, since it was held that the legisla- 
ture had not authorized the reference of such questions as the Appel- 
late Division had undertaken to answer, but it loses little, if any, of 
its weight on this account. 

Mr. Ellingwood's succeeding chapters give an exhaustive review of 
the questions that have been answered in advisory opinions and of the 
attitude of the courts towards matters of practice in dealing with the 
questions propounded. His appendices gather together the pertinent 
provisions of state constitutions, and other relevant material for the 
British dominions and the Central and South American states, with 
a complete table of cases arranged chronologically by jurisdictions. 
In the introduction to the bibliography the author notes the scarcity 
of secondary material on the subject, but he seems to have missed 
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entirely the exhaustive examination made by Mr. Henry A. Dubuque 
in 1890 and published in the American Law Review (volume 24, 
pages 369-398) under the title of " The Duty of Judges as Consti- 
tutional Advisors." 

The research side of Mr. Ellingwood's work is immune from 
criticism, but his final chapter on " The Place of the Advisory 
Opinion " is less adequate. The disadvantages inherent in resort to 
this method of determining constitutional issues are too lightly 
passed over. Mr. Ellingwood records that " the tendency of the 
judges in most jurisdictions is to discourage the practice" (page 
256), but he thinks that "the reasons given for this opposition do 
not seem very substantial " (page 257) . One of these reasons is that 
" questions of law should be settled with reference to particular facts, 
never in the abstract" (page 254). By way of answer the author 
says that " we may set off against this the view of a North Carolina 
chief justice that ' the question is more easy of solution now, when it 
can be treated as a dry matter of constitutional law, than it might be 
hereafter, when complicated with collateral considerations' " (ibid.). 
And " an even more convincing answer " is found in the fact that 
the settlement of constitutional questions by advisory opinions is 
" provisional " only. 

To the reviewer, neither of these answers is valid. An advisory 
opinion discountenancing proposed legislation is, it is true, not within 
the principle of stare decisis, but it may nevertheless be an effective 
weapon in the hands of objectors to similar legislation proposed years 
later when conditions have substantially changed. The nub of most 
constitutional controversies is the applicability of statutory provisions 
to concrete situations, as an examination of the judicial reports will 
establish. It may be easier to solve the question by regarding it " as 
a dry matter of constitutional law," but the difficulties thereby 
avoided are those that ought to be determining. Whether property 
or liberty is taken without due process of law depends upon whether 
the taking has sufficient justification, and the justification that is re- 
quired varies with the extent of the taking. More and more consti- 
tutional disputes are settled by a judgment on a question of degree, 
and not by affirming or denying some point of doctrine. Cumbrous 
as is the prevailing method of judicial review, it is not likely to be 
improved by amendments which permit or require the courts to deal 
with constitutional problems in vacuo. 

Thomas Reed Powell. 



